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RETAIL SHOPS AND FAIR TRADING LEGISLATION AMENDMENT BILL 2005 
Committee 

Resumed from 21 June.  The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Kate Doust 
(Parliamentary Secretary) in charge of the bill. 

Clause 6:  Section 10 amended - 
Progress was reported after Hon George Cash had moved the following amendment - 

Page 4, after line 26 - To insert -  

(da) in paragraph (bc) after “shop”, in the first place where it occurs, by inserting -  

“ 

but excluding any person who is employed at the retail shop as an apprentice, as 
defined in the Industrial Training Act 1975 section 4(1)  

”; 

Hon MURRAY CRIDDLE:  I was commenting on this last night and had informed the committee that the 
position I adopted earlier would remain.  I was interested in the amendment moved by Hon George Cash, 
because I had not read the earlier amendment.  I have read the Industrial Training Act 1975 and the relevant 
section reads in part - 

“apprentice” means any person pursuant to this Act bound apprentice to an employer or an industrial 
training advisory board in an apprenticeship trade by an agreement or by assignment of an 
agreement 

I have had the opportunity also to examine the regulations.  I have made my position known on this: the message 
that the National Party has been receiving is that the status quo should remain; that is, no more than 10 people 
should be on the shop floor of a small supermarket at any one time.  As more people are allowed on the shop 
floor, the closer those small retail outlets move towards being considered larger outlets.  If we increase the 
number of staff on the floor to 13, it will bring that consideration closer.  I understand that the apprentices will 
work mainly in the bakery or butcher shops.  I guess to some extent that will restrict the number employed, and I 
would like the parliamentary secretary to indicate whether that is true.  Will apprentices such as apprentice 
carpenters or mechanics be able to work in the shop?  As Minister for Transport during the term of the coalition 
government, I remember indicating to Main Roads Western Australia when new contracts were filled that it 
should be employing apprentices.  My position on the employment of apprentices is well known and has been for 
many years.  They should be given opportunities.  However, smaller shops could be disadvantaged as a result of 
this amendment.  Retailers know the rules.  Those that are seeking further expansion can join the bigger 
companies and forgo the advantage of Sunday trading and the three-shop rule.  
Hon KATE DOUST:  I understand that nothing will preclude other types of apprentices from working in a retail 
shop.  I think I gave an example of apprentice hairdressers, mechanics and fitters and turners who might be 
employed in retail shops.  However, we expect that the only apprentices to be employed in the retail shops in 
question are apprentice bakers or butchers.  I hope that was the intention behind Hon George Cash’s amendment.  
I do not believe he wanted to see apprentices other than apprentice butchers or bakers being employed in small 
supermarkets.  The words in the Industrial Training Act are fairly clear.  In a weird and wonderful world, if there 
were a small supermarket on one side of the street and a workshop on the other side, some apprentice fitters and 
turners or mechanics might seek to work a three-hour shift stocking shelves, which would boost the number on 
the shop floor.  That could happen in theory, but we hope that only apprentice bakers or butchers will be 
employed. 

Hon GEORGE CASH:  The parliamentary secretary is correct in saying that the amendment excludes any 
person who is employed in a retail shop.  It states in part - 

. . .  at the retail shop as an apprentice, as defined in the Industrial Training Act 1975 section 4(1) 

The intention, as the parliamentary secretary said, is to enable apprentices in the bakery trade, which includes 
pastrycooks, and the meat industry to be employed in these shops.  I am told that is the extent to which it is likely 
to be used.  It is possible in Parliament to take a literal interpretation of words within an act and invent all sorts 
of things that might or might not happen.  However, I believe it is most unlikely that the scenario suggested by 
the parliamentary secretary would occur.  Should it occur, that would be a reason for bringing the bill back to 
this place to have a very close look at it.  We can interpret words in a bill in a number of ways: we can take them 
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literally or we can understand the parties’ intention.  I do not think it is too difficult to work out Parliament’s 
intention in this regard.   

Hon GIZ WATSON:  I wanted to make some final comments on this amendment.  We have expressed our 
support for the creation of more apprentices in this area.  I think the words in the new amendment provide a 
tighter definition.  We appreciate that the government has at least negotiated for a better form of words within 
the bill.  We support this amendment.   

Amendment put and passed. 

Clause, as amended, agreed to.   

Clause 7 put and passed.   
Clause 8:  Section 12 amended - 

Hon ANTHONY FELS:  My amendment relates to tourism precincts.  Before I move it, I wish to seek 
clarification from the parliamentary secretary to give me some comfort in this area.  I refer to the words relating 
to a shopping area adjacent to or adjoining the tourism precinct.  It is not really clear in the bill what area is 
defined or how close it is to a tourism precinct.  Can the parliamentary secretary give me some explanation of 
whether it is a distance of a few hundred metres or a few kilometres from a tourism precinct? 

Hon KATE DOUST:  My understanding is that the words “adjacent to” literally mean “across the road from”.  
If shops were allowed to open within the tourism precinct of Perth, the legislation would be extended to shops 
across the road, as is the case with City West attached to the Perth tourism precinct.   

Hon ANTHONY FELS:  That being the case, I do not wish to continue with the proposed amendment.   

Hon GEORGE CASH:  I did not hear what the parliamentary secretary said about the words “adjacent to”.  
What do they mean? 

Hon KATE DOUST:  In this case, they mean “across the road from”. 

Hon George Cash:  That is not the definition of “adjacent”.  It is wider than that.   

Hon KATE DOUST:  I was trying to explain the dictionary definition.   

Hon GEORGE CASH:  In the terms of this bill, that is apparently what the parliamentary secretary intended to 
mean, because “adjacent” means more than just “across the road from”.  If that is what she intended to mean in 
respect of this bill, I understand her definition.   

Hon KATE DOUST:  Perhaps I could use more technical terms, but that is basically what I am implying for the 
purposes of this bill.  It would mean “across the road from”.  In this case it relates to the City West complex 
because it is across the road from the Perth tourism precinct.  This arrangement was established in the order that 
Hon Peter Foss introduced in 1996.  It has not been an issue with the Fremantle tourism precinct.  There have not 
been any places adjacent to that precinct that have been able to operate.  It gives the City West site the 
opportunity to open.   

Hon GEORGE CASH:  All I was suggesting is that the words “adjacent to” are wider than “across the road”.  
They often mean “lying near to”.  That can be more than just “across the road”.  If the parliamentary secretary is 
saying that that is what the words are intended to mean in respect of this bill, I accept what she says. 

Hon KATE DOUST:  That is what it is intended to mean. 

Clause put and passed.   
Clause 9:  Sections 12A to 12E inserted - 

Hon ANTHONY FELS:  I note that the parliamentary secretary has indicated a similar amendment to mine.  I 
do not wish to move my amendments to clause 9 until we get to line 30 on page 11.   

The DEPUTY CHAIRMAN:  Are you proposing to move amendment 10/9 on the first page of the 
supplementary notice paper?  

Hon ANTHONY FELS:  No.   

The DEPUTY CHAIRMAN:  Are you proposing to move amendment 11/9? 

Hon ANTHONY FELS:  No, as it relates to the same section.   

Hon KATE DOUST:  I move - 
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Page 11, line 29 to page 12, line 2 - To delete “in relation to a day or days within the period from 
28 days before a public holiday or public half-holiday to 28 days after the public holiday or public half-
holiday.” and insert instead - 

(a) in relation to a day or days within the period of 28 days ending on 1 January; or 

(b) to extend the trading hours of general retail shops on a particular day to no later than 
9 p.m. for the purpose of compensating for trading hours that are lost by general retail 
shops in the metropolitan area on a particular day in the same week between 6 p.m. 
and 9 p.m. because of a public holiday or public half-holiday. 

When the bill was read a second time in this chamber, there could have been a better speech on the bill.  
Hon Anthony Fels and Hon Giz Watson raised matters about this clause in their speeches in the second reading 
debate.  The government had already drafted an amendment to accommodate those concerns.  We had similar 
concerns with the clause that was in the bill at the time.  We believe that this amendment will deal with the 
concerns that people have with the clauses.  From memory, it said that 28 days before and 28 days after a public 
holiday a minister could issue an order to extend trading hours.  People were concerned that shops had the 
potential to trade pretty much through the year, bar eight or nine days later in the year.  It is not the government’s 
intention to allow that possibility.  The original purpose behind the clause was to ensure that shops could trade 
prior to Christmas for some extended hours, as has been the tradition over a long period.  Shops have been 
allowed to trade for the two or three Sundays prior to Christmas and also to trade during some additional hours, 
which is usually on a weeknight on the last week prior to Christmas.  Shops have also been allowed to have 
extended trading in the week between Christmas and New Year because there is usually a range of sales.  
Retailers usually seek permission to extend their hours during that period.  To address what has traditionally 
happened and restricted only to that time period, the government has moved this amendment so that the only 
time that trading can be extended will be within the 28-day period that ends on 1 January.  That will 
accommodate the retailers in terms of the additional Sundays and the couple of late nights in the period between 
Christmas and New Year.  That would be it.  They would not be able to provide that extension during any other 
time.  We hope that will satisfy the concerns raised.  Proposed paragraph (b) deals with the situation of a public 
holiday falling on a day set aside for late-night trading.  That evening of late-night trading could be substituted 
by another night during the same week.  Traditionally, when a public holiday has fallen on a Thursday, the late-
night trading period would normally be transferred to the Wednesday night and very rarely to the Friday night - 
it is predominantly the Wednesday night.  This change is to accommodate those types of events.  This 
amendment has been proposed to alleviate concerns that existed with the previous clause; it will tighten it up.  
We intend to make very clear what the government’s intention is with this clause.  I hope that will satisfy the 
concerns raised by members. 

Hon ANTHONY FELS:  I thank the parliamentary secretary for her comments.  The issues were raised by 
Hon Giz Watson and me during the second reading debate.  We discussed the potential effect of the clause of 
allowing the minister to extend trading hours to general shops for 28 days before or after any public holiday 
during the year.  There are 12 public holidays in Western Australia every year, which fall fairly evenly 
throughout the year.  The provision would allow extended trading on 276 days of the year, which, in effect, 
would give the minister the opportunity to deregulate trading hours for general retail shops for more than 75 per 
cent of the year, which would represent almost full deregulation.  This goes some way to supporting the function 
of the Legislative Council in reviewing some of the legislation that comes before this house.  Such a provision 
should have been changed in the lower house before it was passed.  The lower house should have determined the 
government’s intention by inserting a provision such as the amended clause in the first place.  We hope that it is 
just an oversight by whoever was involved in drafting the provision in the bill.  Clearly, this measure would have 
gone well against the intention of voters as shown at the referendum held at the time of the 2005 state election.  
Voters were resoundingly opposed to full deregulation of general trading hours.  I had proposed a similar 
amendment.  Obviously, I will not continue with that amendment if this is passed.  The opposition will support 
the government’s proposed amendment. 
I want to ask the parliamentary secretary about proposed paragraph (b).  I thank her for tidying up the wording 
and for dealing with a potential Thursday trading day falling on a public holiday.  I would expect that would 
occur only if it were on Christmas Day.  I want clarification: would it apply to any other trading day in the year? 

Hon KATE DOUST:  My understanding is that it occasionally may occur on Australia Day or Anzac Day.  As 
such, a day would need to be substituted. 

Hon GIZ WATSON:  This amendment is very welcome and will be supported by the Greens.  My question is 
not dissimilar to that asked by Hon Anthony Fels.  When this part of the bill became apparent to us, we became 
very concerned about it.  It seemed to me that the government was potentially reneging on the apparent intention 
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of the bill, which was to reflect the outcome of the referendum.  Similarly, I am willing to accept that it was a 
drafting error.  In this sort of arena, one is always a bit suspicious that it may have been something that had the 
potential to open up the issue of trading hours again.  We had problems with the amount of discretion given to 
the minister and the number of days that would then be available to become trading days that are not currently 
available.  My only request is to ask for an assurance from the parliamentary secretary about proposed paragraph 
(b) of the amendment; namely, that it will not provide the possibility of extended trading on Sunday nights.  I 
have discussed this outside the chamber.  I seek the parliamentary secretary’s advice about whether the way that 
the provision will now read will open up the possibility of Sunday night trading. 

Hon KATE DOUST:  A substituted day will not be a Sunday.  As we all know, general shops are not allowed to 
open on a Sunday at all.  Therefore, they cannot open on Sunday night.  The purpose of the clause is only to 
allow a substitution for the Thursday night on another weeknight.  Because these shops cannot open on a Sunday 
at all, Sunday night would not come into play. 

Hon NORMAN MOORE:  Proposed paragraph (b) discusses compensation for trading hours lost.  Is the 
compensation the exact number of trading hours that are lost?  Could compensation mean that if half an hour 
were lost here, an hour could be taken somewhere else?  Is it a trade-off on the exact number of hours? 

Hon KATE DOUST:  It is for the period 6.00 pm to 9.00 pm.  A trader does not lose just half an hour of a 
public holiday.  It would be the three hours. 

Hon Norman Moore:  Three hours lost and three hours compensated. 

Hon KATE DOUST:  Three hours are lost on a Thursday night.  If it is stipulated, Wednesday night would be 
the replacement night for the trading hours.  The trader would have the three hours between 6.00 pm and 
9.00 pm on the Wednesday night. 
Hon Norman Moore:  Compensation can sometimes mean more than the loss. 

Hon KATE DOUST:  No.  
Amendment put and passed. 
Clause, as amended, put and passed.  
Clauses 10 to 22 put and passed.  
Clause 23:  Part IIA inserted -  
Hon ANTHONY FELS:  I move -  

Page 25, after line 6 - To insert - 

“unconscionable conduct” includes any action in relation to a contract or to the terms of a 
contract that is unfair, unreasonable, harsh or oppressive, or is contrary to the 
concepts of fair dealing, fair-trading, fair play, good faith and good conscience; 

This amendment has been moved because the government is seeking to insert a reference to “unconscionable 
conduct” in the Commercial Tenancy (Retail Shops) Agreements Act 1985 without providing a definition of 
“unconscionable conduct”.  In that way, the meaning of “unconscionable conduct” will be interpreted according 
to previous High Court decisions and common law.  When small businesses decide to mount claims against large 
shopping centre landlords, they are usually in a position of weakness because they are up against the landlords’ 
legal and financial resources.  Without a clear definition of “unconscionable conduct”, it can not only be 
expensive and difficult for small retailers to mount their cases, but also it can cause further alienation between 
the two parties.  The definition that I have proposed was provided by Professor Frank Zumbo, an academic and a 
lawyer who specialises in trade practices law, particularly as it relates to small business.  If the amendment were 
to pass, small businesses would stand a far better chance in mounting a case.  Indeed, all parties would benefit if 
this amendment were to pass, because shopping centre owners would have a clear understanding of 
unconscionable conduct before they entered into contracts.  If the government does not support this amendment, 
I would be interested to know the reasons, especially given that it proposes to bring other aspects of the Trade 
Practices Act into this legislation.  
Hon KATE DOUST:  I remember flagging the reasons that the government would not support the amendment 
in my second reading reply.  The government believes that this definition is too restrictive.  Further, it may not 
necessarily be of assistance to small retailers because they would still need to obtain extensive legal advice to 
determine whether any of the terms in the definition are applicable to their circumstances.  If Hon Anthony Fels’ 
amendment is successful, Western Australia will be the only state to have legislation that contains such a 
definition.  That may cause some difficulties for retailers, and it would mean that we would not know whether 
we could be guided by decisions in other jurisdictions.  The definition does not take into account changing 
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circumstances.  I understand that the courts have established precedents that they use for examples when 
determining what is unconscionable conduct.  Those precedents are ever changing; indeed, they are not static.  A 
series of fixed words might cause difficulties for retailers in the future.  The government opposes the 
amendment.    
Hon GIZ WATSON:  On behalf of the Greens (WA), I have considered this matter at some length because we 
have been lobbied both ways.  The bill provides that retail shops, landlords and tenants shall not, in connection 
with a lease, engage in conduct that is, in all circumstances, unconscionable.  I refer to proposed sections 15C 
and 15D.  There is no definition of “unconscionable conduct” in the bill, and that is why Hon Anthony Fels has 
moved his amendment.  The argument in favour of the amendment is that, in the absence of a definition of 
“unconscionable conduct” such as the one proposed by the opposition, the State Administrative Tribunal would 
apply a narrow definition of the term to the detriment of small businesses.  Those against the amendment argue 
that it is inconsistent with the approach taken in, for example, the commonwealth’s Trade Practices Act and 
retail trading legislation in New South Wales, Queensland, Victoria and the Northern Territory, and that the 
reference to broad concepts such as fair dealing and fair play will lead to uncertainty.  The concerns about the 
narrowness of the current definition are overplayed, given that the bill refers to a wide range of matters that can 
be taken into account by the tribunal when deciding whether conduct is unconscionable.  That is laid out in the 
bill and the explanatory memorandum.  A list of matters can be considered by the tribunal.  The opposition’s 
amendment is supported by Associate Professor Frank Zumbo of the University of New South Wales.  The 
Greens have also received correspondence from the Motor Trade Association of Western Australia.  It is worth 
noting that the 1997 report by the House of Representatives Standing Committee on Industry, Science and 
Technology also made a similar recommendation.  However, that recommendation was not adopted.  
The Greens will oppose this amendment because we believe that the bill clearly identifies the evidence and facts 
that the tribunal can take into consideration when deciding whether conduct is unconscionable.  That is laid out 
in proposed section 15C, and includes differences in bargaining power.  It also notes the power and balance that 
Hon Anthony Fels referred to and the extent to which the landlord has acted in good faith - proposed 
paragraph (j) - which are both part of substantive equality and, therefore, address the equality that was alleged to 
not have been addressed.  There is debate about whether it is better to prescribe or define a particular matter in 
legislation; in this case, we are talking about unconscionable conduct.  The way that this amendment is worded 
does not allow for prescribed actions X, Y and Z.  This proposed definition is restrictive.  I am not saying that 
there is no merit to Hon Anthony Fels’ argument.  However, in the balance we believe that the approach taken in 
this clause as printed in the bill is adequate and will give the State Administrative Tribunal broad parameters to 
consider matters of unconscionable conduct.  I am supportive of Hon Anthony Fels’ intention and agree with it.  
We are certainly keen to ensure that small business has the maximum opportunity to bring forward cases of 
unconscionable conduct and have them resolved effectively and fairly.  However, I do not believe this 
amendment will assist that process.  Therefore, we will not support the amendment.   
Hon NORMAN MOORE:  I would appreciate a comment from the parliamentary secretary about her argument, 
which is supported by Hon Giz Watson, that somehow or other this definition is exhaustive.  The word 
“includes” suggests that unconscionable conduct should include those things; however, an exhaustive list of 
things cannot be included in unconscionable conduct.  If the definition said that unconscionable conduct “is any 
action in relation to”, it would be exhaustive, but the word “includes” suggests to me that it is not exhaustive and 
other issues can be considered in determining whether an action is unconscionable conduct.   
Hon KATE DOUST:  The government believes the amendment is restrictive.  The problem with the way this 
amendment is written is that while those words provide broad parameters, in each individual case the retailer 
would need to seek legal advice to determine what those words meant in each situation.  It may cause retailers 
some difficulty.  Another problem with a specific definition is that while the courts can currently look at a series 
of factors that may come into play, not having a definition gives them the freedom to take into account other 
matters as they choose before they make a decision.  Not having a definition allows that flexibility to occur and 
does not impose hardship upon the retailers when they are put in a situation that they may need to address, which 
may involve unconscionable conduct by their landlord.  They would have the burden of seeking legal advice to 
see whether it would apply to them or to find out what are the implications of those terms.   

Hon NORMAN MOORE:  I am sorry to be pedantic, but the parliamentary secretary may have missed my 
point.  If this definition said unconscionable conduct “is any action in relation to” etc, it would be constrained to 
the elements contained within the definition.  Because the definition says that unconscionable conduct “includes 
any action” etc suggests to me that it does not exhaust those actions that could be considered to be 
unconscionable conduct.  In fact, there could be other issues outside the definition.  The way this amendment is 
written suggests that these are some of the things that could be considered to be unconscionable conduct.  It is 
not an exhaustive definition.  The definition could mean much more than that.  I agree with the parliamentary 
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secretary on the fundamental principle; that is, we should not be too restrictive in what we mean by 
unconscionable conduct and we should give the courts some latitude to make decisions about this.  This 
definition does allow them to go beyond what is included in this definition because of the word “includes”; it 
should instead say “this is unconscionable conduct”.   

Hon KATE DOUST:  I understand what the member is trying to say.  The government’s advice is that the 
retailers would need legal advice on what each of those terms means.  The government’s position is that we 
should not have a definition of this sort in the bill because of the flexibilities that currently exist for people in 
that situation.  We do not understand why there should be a specific definition for this term.   

Hon GEORGE CASH:  I am interested in the area of unconscionable conduct as it affects people in the 
marketplace.  It is interesting that the notion of unconscionability developed out of equity.  For a long time it was 
judge-made law.  As equity broadened, so to speak, the notion of unconscionable conduct also gained greater 
prominence.  The commonwealth Trade Practices Act, of 1975, I think, very much has specific areas dealing 
with unconscionable conduct, as does this state’s Fair Trading Act 1987.  In fact section 10 deals with 
misleading or deceptive conduct, which is similar to section 52 of the Trade Practices Act.  Section 11 of the Fair 
Trading Act 1987 deals with unconscionable conduct and the equivalent commonwealth section is section 51AB 
of the Trade Practices Act.  Interestingly, neither the state act nor the commonwealth act provides written 
definitions.  One of the difficulties that has arisen because there is no specific definition is that people who want 
to run cases that involve alleged unconscionable conduct are often faced with very significant financial burdens 
from their lawyers because it is an area that is very wide.   

From my discussions with Hon Anthony Fels and others in the community who have talked about the need to be 
more prescriptive in respect of the meaning of unconscionable conduct, I believe Hon Anthony Fels’ definition 
narrows the areas to a degree but certainly does not limit it to the areas that are specified in his proposed 
amendment.  The elements that make up unconscionable conduct are in themselves very broad areas of both 
contractual conscience and social conscience; for example, the word “unreasonable”.  The courts have dealt with 
that word in the past and have determined what “unreasonable” means according to particular circumstances.  
“Harsh” or “oppressive” is something that courts have dealt with on numerous occasions and in corporate law it 
is often brought into play when shareholders or other interested parties in the company argue that someone in the 
company is using harsh or oppressive methods to disadvantage them.  The concepts of fair dealing, fair trading, 
fair play, good faith and good conscience are also known to the courts.  It is an area that we need to look at.  The 
parliamentary secretary said that the government is not inclined at this stage to agree to this definition of 
“unconscionable conduct” and to some degree I understand why.  I think the parliamentary secretary has to 
recognise that in the general area of unconscionable conduct, as it relates in this instance to those who are tenants 
in retail shops, there is a significant groundswell of dissent verging on anger with the way some landlords treat 
their tenants.  Many of them would argue that they are being subjected to unconscionable conduct every time 
they renew their lease or deal with their landlord.  They say this has been the case for some years.  I am inclined 
to the view that they are correct.  The question is whether a small retailer has the capacity to go to court and run 
a case of unconscionable conduct.   

It would, therefore, be helpful if the parliamentary secretary would agree to have her department look at the 
general area of unconscionable conduct and whether it is worth bringing in a definition to focus on what is 
intended by this clause.  That is a matter for the parliamentary secretary.  I instance the 1983 High Court case of 
Commercial Bank of Australia v Amadio.  The main judgment in that case was that of Justice Deane.  The other 
justices in that case - Justices Mason and Wilson - substantially agreed with the comments of Justice Deane.  
Justice Deane talked about unconscionable dealing as it applies to the notion of unconscionable conduct.  The 
central concept of his comments was as follows -  

Unconscionable dealing looks to the conduct of the stronger party in attempting to enforce, or retain the 
benefit of, a dealing with a person under a special disability in circumstances where it is not consistent 
with equity or good conscience that he should do so.   

That judgment has been relied upon by the courts for a long time.  Again, it is very broad.   

I not arguing about whether unconscionable conduct is right or wrong.  I believe it is wrong.  I believe it 
disadvantages people.  I am arguing that we need to look at providing a definition of unconscionable conduct 
that will enable a small operator - the little person - to run a case if he believes that the manner in which he is 
being treated constitutes what we would call unconscionable conduct.  I leave that request with the parliamentary 
secretary.  The Motor Trade Association of Western Australia is certainly very keen that a definition of 
“unconscionable conduct” be brought in.  Hon Anthony Fels and Hon Giz Watson have mentioned other people 
in the community who are also interested in this concept.  Today is not necessarily the day on which to create a 
new definition of “unconscionable conduct”, because this is not only a very subjective but also a very complex 
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area of law.  However, it is proper that we indicate to the parliamentary secretary that some work needs to be 
done in this area, if it is agreed by a number of parties that a definition should be introduced, so that we can 
better focus people’s minds on what “unconscionable conduct” means. 

Hon KATE DOUST:  I take on board what Hon George Cash has said.  I do not think any member of this 
chamber would disagree with the member’s comments about the situation in which some retailers find 
themselves when they are dealing with their landlord on renewing their lease, or on other issues.  We agree that 
that is often a very unfair and difficult situation.  With regard to the member’s request that we make a 
commitment to look at establishing a definition of “unconscionable conduct”, I have not had the opportunity to 
discuss that with the Minister for Consumer Protection, so I do not believe I can give the member that 
commitment at this time. 

Hon George Cash:  I am just asking for a commitment that you will raise it with the minister. 

Hon KATE DOUST:  If that is what the member is asking, I am happy to raise it with the minister. 

Hon George Cash:  With a view to work being done in that area. 

Hon KATE DOUST:  Yes.  One of the difficulties is that a number of the other states, and the territories, have 
drawn down similar provisions in their retail tenancies legislation.  None of those states and territories has a 
specific definition of unconscionable conduct.  Western Australia has not considered doing anything that would 
deviate from what the other states and territories are doing.  I understand there was a desire to provide some 
flexibility in dealing with this matter so that the courts could make the decision rather than be constrained by a 
definition.  The problem is that when we set things down in black and white in a definition, it has the potential to 
constrain.  However, if the member is asking me to raise this matter with the minister with the intention of 
considering whether we should provide a definition in the future, I am happy to do that.  

Hon MURRAY CRIDDLE:  This debate is very interesting.  I well remember running the committee stage on a 
range of bills and the subjectivity that comes into the debate when we get to words such as “fair dealing”, “fair 
trading” and so forth.  If we want an extended debate in this place, those are the sorts of words on which we get 
up and ask for definitions.  It is often very difficult to reach a conclusion on those matters.  The words 
“unconscionable conduct” would certainly be one of those matters.  Pages and pages of this amendment bill deal 
with unconscionable conduct.  They all reflect on the subjective outcome that I have been talking about.  If the 
minister was willing to look at this matter and reach a conclusion, I would be very interested in the result. 

Hon ANTHONY FELS:  I wish to make some further comments following the words of Hon Kate Doust.  I 
also want to refer to the issue highlighted by Hon Norman Moore.  The reason my proposed definition contains 
the word “includes” is so that it will not exclude other potential areas of unconscionable conduct.  That word was 
inserted in the definition by Professor Zumbo quite deliberately.  I ask the parliamentary secretary: are there are 
any words in the definition of “unconscionable conduct” - namely, “unfair, unreasonable, harsh or oppressive, or 
is contrary to the concepts of fair dealing, fair-trading, fair play, good faith and good conscience” - that she 
believes should not be included?  I understand this definition is based on previous cases that have established 
that unconscionable conduct has taken place.  However, it does not exclude other potential areas of 
unconscionable conduct.  This issue was raised by Hon John Kobelke when he was handling this bill in the lower 
house as Minister for Consumer and Employment Protection.  He said that even if we provided a detailed 
definition to cover all the issues, cases would invariably arise that would not be covered by the specific things 
that we included in the definition.  That is probably a bit contradictory in any case.  This definition allows for 
other areas of unconscionable conduct to be included.  Claimants would need to rely only on case law or 
common law to establish that.  However, claimants would have a bit of a head start if this definition was 
included, because they would not need to seek advice from a lawyer about whether they had a valid claim for 
unconscionable conduct.  Small business people who had no legal background would be able to make that 
determination simply by reading the definition of “unconscionable conduct”.  The definition might also go some 
way towards helping people reach an agreement with their landlord, for example, without the need to involve a 
lawyer.  I find it difficult to understand why the Labor Party is opposed to including this definition in the clause 
and why it is up to the Liberal Party to seek to insert it.  This bill is a good opportunity to provide a definition of 
“unconscionable conduct”, yet the government is unwilling to support it.  I urge the Greens to give the 
amendment a little more consideration because it is the only opportunity to have it included in the bill in the near 
term. 

Hon KATE DOUST:  I will not go through each of the points raised by the member.  I am not a lawyer and I 
cannot provide the member with an on-the-spot legal interpretation of each of those words.  I do not have 
difficulty with any of those words in any context.  The government’s position is that a definition of this type 
would be restrictive and would constrain the courts in their decision-making processes.  I disagree with the 
member that tenants may not need to access a lawyer.  My experience is that if small tenants in a shopping centre 
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who have experienced these difficulties have not obtained legal advice, their problems have been exacerbated.  I 
disagree with the member on that.  The words in the bill relating to unconscionable conduct are a direct 
drawdown from section 51AC of the commonwealth Trade Practices Act.  I take on board the comments made 
by Hon Murray Criddle on how there seem to be a lot of words in the bill.  However, I understand that they are 
repeated to deal in one case with landlords and in the other case with tenants.  That is why it might appear to be 
quite bulky.   

Hon Murray Criddle:  There are still a lot of words. 

Hon KATE DOUST:  Sadly, that is how legislation is sometimes written.  The words in the bill are very similar 
to words in legislation in other states that deals with these matters.  I know that I will have to deal with this again 
shortly with another amendment I have that relates to Victorian legislation.   

The government’s position has been consistent on this.  It does not support the definition that was written by 
Professor Zumbo.  We believe it is too restrictive and will put constraints upon the courts and it will deny them 
flexibility to take into account whatever matters they deem to be appropriate for that situation.  However, I have 
given a commitment to Hon George Cash that I will raise this matter with the minister for him to consider 
looking at a definition at some point.  I do not know what the minister’s view will be on that, but I will raise the 
matter.  I do not think I can do much more than that at the moment. 

Hon GEORGE CASH:  I appreciate the parliamentary secretary’s advice that she will raise the matter with the 
minister.  The argument that the other states do not have a definition is not necessarily one that we need to have.  
In fact, Hon Paul Llewellyn raised a number of issues yesterday when the government said that it would not do 
something or other because the other states are not doing it - or on the other hand it may have been that we were 
introducing amendments because other states had done it.  We are big enough and old enough to make our own 
decisions on what is or is not included in legislation.  There is an argument, however, that it may be convenient 
among consumer affairs ministers to have some uniformity on the unconscionable conduct issue.  However, the 
mere fact that nothing has happened for a long time does not necessarily mean that that is the correct outcome 
for this area.  For instance, the parliamentary secretary has referred to section 51AC of the Trade Practices Act 
1974.  I have that in front of me.  I also have the state Fair Trading Act in front of me, section 11 of which 
contains a number of the elements that a court is required to consider on the question of unconscionable conduct.  
Section 11(2)(a) states - 

the relative strengths of the bargaining positions of the supplier and the consumer; 

When I refer to “the supplier and the consumer” I am referring to the Fair Trading Act 1987, but it could apply 
with the appropriate words to the Retail Shops and Fair Trading Legislation Act, the amendment of which we are 
dealing with at the moment.  Section 11(2)(b) states - 

whether, as a result of conduct engaged in by the supplier, the consumer was required to comply with 
conditions that were not reasonably necessary for the protection of the legitimate interests of the 
supplier; 

Again I am referring to the Fair Trading Act, and it does not move across as cleanly as we might like.  However, 
the general principles are there.  Section 11(2)(c) states - 

whether the consumer was able to understand any documents relating to the supply or possible supply 
of the goods or services; 

That is almost not necessary, but it is there.  Section 11(2)(d) states - 

whether any undue influence or pressure was exerted on, or any unfair tactics were used against, the 
consumer (or a person acting on behalf of the consumer) by the supplier or a person acting on behalf of 
the supplier in relation to the supply or possible supply of the goods or services;  

They are some of the provisions that a court is required to look at in considering the question of unconscionable 
conduct.  Courts in the commonwealth sphere look at section 51AC of the Trade Practices Act.  I am suggesting 
that this is an opportunity for us to have another look at this to see whether in 2006 there is a need to be more 
prescriptive on the definition of “unconscionable conduct”.  I am not sure that we can take this any further today 
because the parliamentary secretary has given a commitment.  However, it is an area that is worth looking at.  
Often, the bigger players in the commercial field, in particular the multinationals and very, very powerful 
landlord organisations, are able to convince governments not to look at the unconscionable conduct provisions 
on the basis that they know the small operator is not able to afford to run a case on unconscionable conduct.  I 
think that that is grossly unfair and that is the sort of thing that I am asking the parliamentary secretary to convey 
to the minister.  We will be able to convey to the Motor Trade Association of Western Australia and other 
interested parties the fact that Hon Anthony Fels moved the amendment and did his best to have it supported by 
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the government, but regrettably the Labor government would not respond.  Those are the facts, and all we can do 
is relay them to the appropriate people at the appropriate time. 

Hon ANTHONY FELS:  Despite the fact that the government does not support the amendment that I have 
moved and that it does not have an alternative definition, I am pleased that part IIA is being inserted in the act.  
However, it would have been better if there were a definition of unconscionable conduct; the bill would have 
been better legislation.  I cannot see any logic in the argument that no other state has adopted this and therefore 
we should not.  I think we are bold enough to be the first state to introduce a definition and to allow the other 
states to follow when they revisit their own consumer legislation.  I am disappointed and I believe so too will be 
the Motor Trade Association of WA, which wrote to a number of members asking for their support for this 
amendment.  This amendment had the support of groups such as the National Association of Retail Grocers and 
the Council of Small Business Organisations of Australia, which, I think, represents a couple of dozen small 
businesses.  I will not name them all.  I also believe the Pharmacy Guild of Australia supported the amendment.  
I welcome Hon Kate Doust’s suggestion that she will request the minister to consider this in the future, when 
hopefully we can revisit it. 

Hon KATE DOUST:  I note that all those different organisations mentioned have raised this as a matter of 
concern and that they support change.  I am advised that the government has not been lobbied to make that sort 
of change.  If those organisations are interested, they might wish to pass that concern on to the government.   

Amendment put and negatived.   
Hon KATE DOUST:  I move - 

Page 26, line 34 - To delete “or” and insert instead -  

 and 

There are four amendments of the same nature on the supplementary notice paper. 

The DEPUTY CHAIRMAN:  They will have to be moved separately because of other amendments.   

Hon KATE DOUST:  This is a fairly straightforward amendment.  The unconscionable conduct provisions in 
this bill amend the Fair Trading Act 1987 and the Commercial Tenancy (Retail Shops) Agreements Act 1985, 
and, as I said earlier, reflect section 51AC of the commonwealth Trade Practices Act 1974.  The unconscionable 
conduct provisions of the CTPA replicate section 77 of the Victorian Retail Leases Act 1994 with certain limited 
exceptions and variations.  Proposed section 15C(1) of this bill provides that a landlord under a retail shop lease 
shall not, in connection with the lease, engage in conduct that is, in the circumstances, unconscionable.  
Proposed section 15C(2) states in part - 

(2) Without in any way limiting the matters to which the Tribunal may have regard for the purpose 
of determining whether a landlord has contravened subsection (1), the Tribunal may have 
regard to - 
(a) the relative strengths of the bargaining positions of the landlord and tenant; 

. . .  
(c) whether the tenant was able to understand any documents relating to the lease; 

. . .  
(n) the extent to which the landlord required the tenant to incur unreasonable 

refurbishment or fit out costs.   

Section 77(2) of the Victorian Retail Leases Act 2003 provides that the relevant tribunal may have regard to -  
  (i) the extent to which the landlord unreasonably failed to disclose to the tenant - 

   (i) any intended conduct of the landlord that might affect the tenant’s interest; 
and  

   (ii) any risks to the tenant arising from the landlord’s intended conduct that are 
risks the landlord should have foreseen, but would not be apparent to the 
tenant; 

While the above provision is replicated in clauses 23 and 27 of the bill, rather than the conjunctive “and” being 
used, “or” appears in its place.  The amendment will delete the word “or” and replace it with the word “and” in 
this clause and in clause 27.  Although the amendment does not amount to a significant alteration in meaning, it 
will ensure that the language is consistent with that in legislation in other states and reflects the intention of the 
provision. 
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Amendment put and passed. 
Hon KATE DOUST:  I move - 

Page 29, line 5 - To delete “or” and insert instead -  

and  

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 24 to 26 put and passed.   

Clause 27:  Section 11A inserted -   
Hon ANTHONY FELS:  I have a similar amendment to the one I moved in relation to the Commercial Tenancy 
(Retail Shops) Agreements Act. 

Debate interrupted, pursuant to sessional orders. 

[Continued on page 4174.] 

Sitting suspended from 4.15 to 4.30 pm 

The PRESIDENT:  Honourable members, before I invite you to ask questions without notice, I welcome to the 
President’s gallery the Honourable Vulindlela Msibi, a member of Parliament from Swaziland.   

[Applause.] 
 


